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JUDGMENT

Md. Nuruzzaman, J.

1. Delay in filing of both the civil petition for leave to appeal is hereby condoned.

2. These 2(two) Civil Petitions for Leave to Appeal are directed against the judgment
and order dated 28.08.2019 passed by the High Court Division in Writ Petition Nos.
2989 and 3155 of 2019 making the Rules absolute and declaring the impugned Memo
No. 08.01.0000. 068.20.001. 16/373 dated 29.11.2018 issued by the writ respondent
No. 4 purportedly misinterpreting Rule 31Ka of the VAT Rules, 1991 and thereby
treating the writ petitioners' supply as not "deemed export" (Annexure-F to the Writ
Petition No. 3155 of 2019) including refusal by the writ respondent No. 5 to allow input
output co-efficient in favour of the writ petitioners vide Nathi Nos.
1(Uma)Dedo/Shohag/2018/496/764, 1(Uma) Dedo/Shohag/2017/80772 and Nathi No.
1(Uma)/Dedo/Shohag/2018/539/771 all dated 24.01.2019 (Annexure-H-H(2)
respectively of Writ Petition No. 3155 of 2019) including making demand of VAT with
show cause notice under section 55(1) of the VAT Act, 1991 vide Nathi No.
4th/A(12)13/Mushak Parihar/Confidence Cement/SoiDa/2019/584 dated 12.02.2019
(Annexure-H of Writ Petition No. 2989 of 2019) to have been issued without lawful
authority and hence, are of no legal effect.
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3 . These 2(two) civil petitions for leave to appeal since involved the similar and
identical question of law having similar formulated questions, are heard together and
they are dealt with by this single judgment.

4. The facts relevant for disposal of both the civil petitions for leave to appeal are that
the Confidence Cement Limited is the writ petitioner-the Writ Petition No. 2989 of 2019
is a private limited companies duly incorporated under the Company Act, 1994,
manufacturer of cement and supply the same in the local market as well as exports in
foreign market. It also supplies cement to the foreign entities who have acted as project
contractor under the Government getting work order of international tender published in
the respective national newspapers, under letter of credit against foreign currency. In
compliance thereof the writ petitioner No. 1 submitted "challan" in "Form Musul-11" as
well as PRC so had been issued by the respective negotiating banks. During the relevant
period, the writ petitioner No. 1 also submitted monthly VAT return under "Form Musuk-
19" from December, 2017 to December, 2018 wherein at serial No. 2, the quantum of
"deemed export" had been shown in U.S. dollar against the goods supplied at 0% VAT,
which the authority concerned duly acknowledged and approved without raising any
objections whatsoever. However, after issuance of the impugned explanation dated
29.11.2018 and pursuant to the directions so contained therein the writ respondent No.
1 also issued notice of demand of VAT with show cause thereof upon the writ petitioner
No. 1 under section 55(1) of the Vat Act, 1991 on 12.02.2019 for the period of
December, 2017 to December, 2018.

5. The writ petitioners filed the Writ Petition No. 3155 of 2019 before the High Court
Division challenging the Nathi No. 08.01.0000. 068.20.001.16/373 dated 29.11.2018
issued by the writ respondent No. 4 purportedly misinterpreting the Rule 31Ka of the
VAT Rules, 1991 and thereby treating the petitioners' supply as not "deem export" and
refusal by the writ respondent No. 5 to allow input output co-efficient in favour of the
writ petitioners vide Nathi No. 1(Uma)Dedo/Shohag/2018/496/764, Nathi No.
1(Uma)Dedo/Shohag/2017/80/772, Nathi No. 1(Uma)Dedo/Shohag/2018/539/771 all
dated 24.01.2019 stating that at the time of issuance of Rule Nisi in Writ Petition No.
3155 of 2019 there was direction upon the Writ respondents concern to receive and
return  under rule 27(2) of the VAT Rules, 1991 in support of the sale
of products of the writ petitioners under "deemed export" scheme in respect of Contract
No. PGCB/JICA/BP-P70/76 of Hathazari-Sikalbala 230KV and Hathazari-Rampur 230KV,
Contract No. PGLB/400KV/PAT-GOP/TL of Patuakhali (Payra) Gopalgonj 400KV, Contract
No. PGCB/23DKV/PP/TL of Patuakhali-Payra 230KV and Contract No. PGCB/132KV/BKG-
BGN/TL of Bakergonj-Borgona 132KV respectively, all in connection with transmission
line projects. The writ petitioner Nos. 1 and 2 are the private limited companies duly
incorporated under the Company Act, 1994 who manufactured different steel products
which are being used in electricity transmission line under electrical sector. Those two
companies are registered with the Board of Investment as well as the VAT authority as
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supplier (Mgf), service Tenderer, importer and exporter of cement. The writ petitioner
No. 1, whoever, obtained bond license from the writ respondent No. 2 as 100% export
oriented industry which is valid upto 16.01.2021. Pursuant to the terms of the said bond
license said writ petitioner imported raw materials from time to time through different
Bills of Entry within the limit of allocation. Pursuant to international tenders so
published by M/S. Power Grid Company of Bangladesh Ltd. (in short, PGCB), an
enterprise of Bangladesh Power Development Board, Dhaka on 12.02.2017, 01.09.2016,
02.03.2015 and 12.02.2017 respectively in connection with infrastructural development
projects of the Government respective contracts were executed on 25.10.2016 between
consortium of Fujikuraq Ltd., ITOCHU Corporation and LS Cable and System Ltd., Japan
for Hathazari-Sikalbaha 230KV Transmission and Hathazari-Rampur-230KV transmission
line on turnkey basis; on 24.05.2017, with GS Engineering and Construction
Corporation, a company of the Republic of Korea for Patuakhali (Payra)-Gopalgonj
400KV transmission line on turnkey basis: with JV of China National Cables Engineering
Corporation (CCC) and WUXI Jiangnan Cable Co. Ltd., China for Patuakhali-Payra 230KV
transmission line on turnkey basis; and with HG Power Transmission, Sdn Bhd, Malaysia
for Bakergonj-Burguna 132KV transmission line on turnkey basis. Under the said
4(four) contracts so made pursuant to 4(four) international tenders, separate and
individual contracts had been executed between consortium of Fujikuraq Ltd. ITOCHU
Corporation and LS Cable and System Ltd., Japan and also with GS Engineering and
Construction Corporation, Korea and the writ petitioners respectively for supply of
electrical towers as sub-contractor. Before commencing their supply to the respective
projects under "deemed export scheme" the writ petitioner Nos. 1 and 2, however,
applied before the writ respondent No. 2 for approval of input output co-efficient 
of the imported raw materials from time to time. In response, thereof, the writ
respondent No. 2 gave approval subject to certain terms and conditions as set forth
therein. Consequent thereto several Letters of Credit had been opened by the writ
petitioners against foreign currency. To that effect Export Proceed Realization
Certificates (in short, PRC) had also been issued by the concerned negotiating bank. It
has been contended that in 2013 after inserting clause (C) in section 2(n) of the VAT
Act, 1991 (in short, the Act of 1991) vide Finance Act, 2013, an office order was issued
by the National Board of Revenue (in short, the NBR) vide Nathi No. 5(9)/Shulka Export
and Bond/2007/342 dated 04.08.2013 observing, inter-alia, that in view of clause (2) of
section 2(n) of the Act, 1991 if any product had been supplied by the respective bonded
warehouse against L/C of foreign currency under any international tender, it would be
deemed as export and that said order was published in public interest with immediate
effect. Said office order is still in force. However, since 2013 the writ respondents all
along treated, classified and allowed the supply of the writ petitioners as "deemed
export" by allowing input output co-efficient  from time to time. Later, on
04.11.2018, the Customs, Excise and VAT Commissionerate, Chattogram sought
necessary explanation and direction from the NBR in connection with Rule 31Ka of the
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VAT Rules, 1991. In response thereof a section of the National Board of Revenue
namely   under the signature of Second Secretary, writ respondent
No. 4 vide Nathi No. 08.01.0000.068. 20.001.16/373 dated 29.11.2018 issued the
impugned   which is quoted herein below:
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6. Pursuant to the said directions as contained in the impugned Nathi dated 29.11.2018
the writ respondent No. 5 had refused to entertain the applications made by the writ
petitioner Nos. 1 and 2 for approval of input output co-efficient vide Nathi Nos. 1(Uma)
Dedo/Shohag/2018/496/764, 1(Uma)Dedo/Shohag/2017/80/772 and Nathi No. 1(Uma)
Dedo/Shohag/2018/539/771 all dated 24.01.2019. Under the aforesaid facts and
circumstances, the writ petitioners, finding no other alternative efficacious remedy, filed
the above noted writ petitions before the High Court Division and obtained the Rules
Nisi.

7 . The writ respondent No. 3 contested the said Rule Nisi by filing an affidavit-in-
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opposition in Writ Petition No. 3155 of 2019.

8 . In due course, after hearing the parties and considering the connected papers on
record, a Division Bench of the High Court Division made the Rules Nisi absolute by the
impugned judgment and order dated 28.08.2019.

9 . Feeling aggrieved, by the judgment and order dated 28.08.2019 passed in Writ
Petition No. 3155 and 2989 of 2019, the Government of Bangladesh and others - writ
respondents as petitioners herein filed the instant civil Petitions for leave to appeal.

10. Mr. SK. Md. Morshed, the learned Additional Attorney General appearing on behalf
of the petitioners in both the petitions submits that the respective agreements were
executed between M/s. Power Grid Company of Bangladesh Ltd. (in short, PGCB) and
consortium of Fujikura Ltd. ITOCHU Corporation and LS Cable and System Ltd.
Subsequently, the writ petitioners concerned as suppliers entered into an agreement on
21.12.2016 with the said contractors for supplying goods. The writ petitioners and the
procuring entity, i.e., PGCB did not enter into any agreement at any point of time under
the international tender process. In this regard, referring to Rule 31Ka(1ka) of the VAT
Rules, 1991, and in view of the said provision respective project must be funded in
foreign currency in the form of grant or loan; that project should be under an
international agreement or Memorandum of Articles; the consignee liable to implement
the project should be a VAT registered entity in Bangladesh; and that the work order for
supply of materials/implementation should be given to the successful bidder who
participated in any local or international tender. The person/organization liable to
implement the project is PGCB   who has been
granted fund and assigned for implementation of the project in question and that GS
Engineering and Construction Corporation, a foreign company being a successful bidder
entered into a contract with PGCB bearing Contract No. PGCB/400kv/PAT-GOP/TL) for
design, manufacture and supply, installation, testing and commissioning the project.
Since the activities of the said foreign company had been done in exchange of foreign
currency, hence, its activities may be treated as "export/deemed export" provided it
fulfills the pre-condition of being a registered entity under the VAT Act in Bangladesh.
Apart from that, the writ petitioners although are VAT registered companies of
Bangladesh but being the subcontractor of GS Engineering and Construction Corporation
have no scope to get the said benefit since it did not sign any contract directly with
PGCB but getting its remuneration in foreign currency, which is a part of sum acquired
by GS Engineering from PGCB.

11. He further submits that the writ respondent No. 4 has issued the impugned Memo
explaining the legal aspects as contained in Rule 31Ka of the VAT Rules, 1991 but the
writ petitioners by filing the instant writ petitions have intended to misinterpret the said
provision of law to suit its own sweet will in order to avail duty drawback paid in
connection with the input output co-efficient in the guise of "deemed export" which is
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malafide. He next submits that the writ respondent No. 3, National Board of Revenue,
has statutory power conferred under section 219B of the Customs Act, 1969 read with
section 72 of the VAT Act, 1991 to issue Rules, orders and notices, explanations or
circulars in any matter for the purpose of implementation/execution of the Act provided
that those are not inconsistent with the provisions of the Act or the Rules so framed
thereunder. At the same time, Rule 38 of the VAT Rules so framed thereunder. In
addition, Rule 38 of the VAT Rules, 1991 has also provided power to the Board, the
Commissioners or the Director Generals to issue explanations, orders clarify the
disputes emendated therefrom. Moreover, the Director General of the concerned
Department of NBR has power to determine input-output coefficient pursuant to section
13(3) of the VAT Act, 1991 and to grant drawback to the exporter on the duties and
taxes paid on inputs used in the manufacturing of exported/deemed exported goods on
that basis. Hence, the impugned orders issued by the writ respondent No. 5 regretting
to approve input-output coefficient prior to granting drawback is lawful. He also submits
that the writ petitioners submitted monthly return in statutory form "Mushak-19" stating
its activities thereon. However, its monthly returns were duly accepted on being
satisfied by the authority since no objection as to taking rebate by the writ petitioners
was raised. But fact remains that section 26Ka(6) of the VAT Act, 1991 has put no bar
on re-investigation or re-audit of the activities of any tax payer on reasonable ground
even though it has been audited or investigated earlier. Hence, the writ petitioners
cannot be absolved from any subsequent demand on the plea that the returns were
submitted and those had been accepted without any instant objection whatsoever. In
that view of the matter, the impugned Nathi dated 29.11.2018 issued by the writ
respondent No. 4 providing explanation of Rule 31Ka of the VAT Rules, 1991 and
thereby subsequent refusal to allow input-output co-efficient  in favour of the writ
petitioners as well as demand of VAT under section 55(1) of the Act of 1991 cannot be
mandated as unlawful.

12. He finally submits that Article 65(1) of the Constitution of the People's Republic of
Bangladesh provides that nothing shall prevent the Parliament from delegating its power
to make orders, rules or other enactments having legislative effect. However, it is the
established principle of law that the Legislature is not always required to legislate in its
entirely to carry out all its work. Some of its functions is left out to be performed fully
by persons technically conversant with the levy and realization thereof, or else the
legislative scheme as to levy and realization may be frustrated but the High Court
Division committed serious illegality in making the Rules Nisi absolute and, as such, the
impugned judgment and order passed by the High Court Division is liable to be set
aside.

13. Mr. Rokanuddin Mahmud, the learned Senior Counsel appearing on behalf of the
respondents in Civil Petition No. 1462 of 2020 and respondent Nos. 1 and 2 in Civil
Petition No. 2374 of 2020 made submissions in support of the impugned judgment and
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order of the High Court Division. He submits that from a plain reading of those
provisions of law and the impugned Nathi dated 29.11.2018 it becomes apparent that
neither the writ respondent No. 3 nor writ respondent No. 4 has been authorized or
delegated with the authority to give periphery

14. We have considered the submissions of the learned Additional Attorney General for
the petitioners and the learned Counsel for the respondents. Perused the impugned
judgment of the High Court Division and connected other materials on record.

15. The facts in issue involved in these petitions are that

I. Whether the writ petitioner companies entered into any agreement with the
procuring entity, hence, entitled to get drawbacks under Rule 31A of the Vat
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Rules, 1991;

II. Whether the writ respondents possesses the power of delegated legislation
in the form of the impugned memo. no. 08.01.0000.068.20.001.16/373; dated
29.11.2018;

III. Whether re-investigation or re-audit of the activities of any tax payer on
reasonable ground even though it has been audited or investigated earlier;

IV. Whether the writ respondent no. 5's regretting to approve input-output
coefficient prior to granting drawback is lawful.

16. It is crystal clear from the averments of the very writ petitions that PGCB, the
procuring entity entered into contract with the China Communication and Construction
Limited (in re writ petition no. 2989 of 2019) and consortium of Fujikura Ltd., ITOCHU
Corporation and LS Cable and System Ltd., Japan; GS Engineering and Construction
Corporation, South Korea; JV of China National Cables Engineering Corporation (CCC)
and WUXI Jiangnan Cable Co. Ltd., China and HG Power Transmission, Snd Bhd,
Malaysia for its different projects through some international tender processes. The writ
petitioner companies and PGCB never ever entered into any agreement under the
concerned international tender process. Rather the writ petitioner companies entered
into agreements with the China Communication and Construction Limited (in re writ
petition no. 2989 of 2019) and consortium of Fujikura Ltd., ITOCHU Corporation and LS
Cable and System Ltd., Japan; GS Engineering and Construction Corporation, South
Korea; JV of China National Cables Engineering Corporation (CCC) and WUXI Jiangnan
Cable Co. Ltd., China and HG Power Transmission, Snd Bhd, Malaysia (in re writ
petition no. 3155 of 2019) as supplying goods which are subcontracts in nature. To
avail the fruits of Rule 31Ka of the VAT Rules, 1991 relevant scheme must be funded in
foreign currency in the form of grant or loan; that project should be under an
international agreement or Memorandum of Articles; the consignee liable to implement
the project should be a VAT registered entity in Bangladesh and that the work order for
supply of materials/implementation should be given to the winning bidder who
participated in any local or international tender.

17. The concerned rule 31A of the VAT Rules 1991 is as such-
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1 8 . Consequently, the goods supplied by the writ petitioner companies as sub-
contractors cannot be assessed as "deemed export" under the rules concerned.

19. The companies legally responsible to execute the ventures are the aforementioned
foreign companies being successful bidders entered into contracts with PGCB for design,
manufacture and supply, installation, testing and commissioning etc of the projects. As
the activities of the company had been done in exchange of foreign currency,
consequently, its activities may be treated as "export/deemed export" if fulfills the pre-
condition of being registered entities under the VAT Act in Bangladesh not the writ
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petitioner companies as they are sub-contractors only. Subcontractors are not eligible to
get drawbacks under rule 31A of the VAT Rules, 1991.

20. In addition, section 13(3) of the VAT Act, 1991 states that-

21. Thus it is clear that the concerned Department of NBR has power to conclude input-
output co-efficient pursuant to and to grant drawback to the exporter on the duties and
taxes paid on inputs used in the manufacturing of exported/deemed exported goods on
that basis. For this reason, the impugned orders issued by the writ respondent no. 5
regretting to approve input-output coefficient prior to granting drawback is lawful.

22. Another writ respondent, National Board of Revenue, has statutory power conferred
under section 219B of the Customs Act, 1969 read with section 72 of the VAT Act, 1991
to issue Rules, orders and notices, explanations or circulars in any matter for the
purpose of implementation/execution of the Act provided that those are not inconsistent
with the provisions of the Act or the Rules so framed thereunder. At the same time, Rule
38 of the VAT Rules, 1991 has also provided power to the Board, the Commissioners or
the Director Generals to issue explanations, orders clarify the disputes emendated
therefrom.

23. Section 219B of the Customs Act, 1969 is as follows-

"Power to issue Orders, Notices, Explanations or Circulars

219B. The Board or, as the case may be, the Commissioner of Customs (Bond),
or Commissioner of Customs (Valuation and internal audit), or any other
Commissioner of Customs or any Director General may issue orders, notices,
explanations or circulars within their respective jurisdiction not inconsistent
with the provisions of this Act and the rules made thereunder."

24. Section 72 of VAT Act, 1991 is as follows-
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25. Rule 38 of VAT Rules, 1991 is as follows-

26. Moreover, the Constitution of the Article 65(1) of People's Republic of Bangladesh
provides that nothing shall prevent the Parliament from delegating its power to make
orders, rules or other enactments having legislative effect. In addition, it is the
established principle of law that the Legislature is not always required to legislate in its
entirely to carry out all its work. Some of its functions is left out to be performed fully
by persons technically conversant with the levy and realization thereof, or else the
legislative scheme as to levy and realization may be frustrated. As such, we opine that
High Court Division committed serious illegality in making the Rules Nisi absolute.

27 . It is true that the writ petitioners submitted monthly return in statutory form
"Mushak-19" stating its activities thereon. However, its monthly returns were duly
accepted on being satisfied by the authority since no objection as to taking rebate by
the writ petitioners was raised. But fact remains that section 26Ka(6) of the VAT Act,
1991 has put no bar on re-investigation or re-audit of the activities of any tax payer on
reasonable ground even though it has been audited or investigated earlier. The relevant
section states as follows-
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28. Hence, the writ petitioners cannot be absolved from any subsequent demand on the
plea that the returns were submitted and those had been accepted without any instant
objection whatsoever. In that view of the matter, the impugned Nathi dated 29.11.2018
issued by the writ respondent No. 4 providing explanation of Rule 31Ka of the VAT
Rules, 1991 and thereby subsequent refusal to allow input-output co-efficient in favour
of the writ petitioners as well as demand of VAT under section 55(1) of the Act of 1991
cannot be mandated as unlawful.

29. The aforementioned section 13 is as follows-
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30 . Conversely, as no such right was vested upon the respondent company in the
present case, it was in no way entitled for drawbacks/tax rebates as promised in the
parent law. Therefore, any plea of against retrospection is not sustainable in the eye of
law. Misinterpretation of the laws at their sweet will cannot be a ground for statutory
relieves and if any such drawbacks was paid that must be refunded.

31. Here in the present case, the correlated enactment with reference to "drawback" of
VAT of the parent law i.e. VAT Act, 1991 is section 13 and rule 31A is the delegated
legislation thereof, which is practically consistent with the parent Act. The impugned
explanation is another type of subordinate legislation irrespective of its status in the eye
of law. At the same time the Office Order, dated 04.08.2013 i.e. Annexure-E(4) of the
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writ petition is too another subordinate legislation as per Rule 38 of VAT Rules, 1991.

32. For better understanding let's study the impugn explanation and Annexure-E(4) of
the writ petition vis-Ã -vis-

24-09-2025 (Page 17 of 21) www.manupatra.com Black  &  White Law House



24-09-2025 (Page 18 of 21) www.manupatra.com Black  &  White Law House



24-09-2025 (Page 19 of 21) www.manupatra.com Black  &  White Law House



24-09-2025 (Page 20 of 21) www.manupatra.com Black  &  White Law House



33 . The respondent and the High Court Division greatly relied upon the aforesaid
Annexure-E(4). Therefore the same must not be directly or indirectly in conflict with the
provisions of the enabling law. On perusal of the concerned parent act, rules and the
aforementioned delegated legislations our considered view is that the Annexure-E(4) is
inconsistent with provisions spelled out in the parent Act and Rules. In augmentation of
breath, the impugned explanation is the accurate and faithful expression of what
enacted in the parent Act and Rules. In addition, it is a revenue generating issue of the
State. Public at large and higher State interest in no way be overpowered on the
authority of some misleading subordinate legislation and procedural glitches. If these
are the situations, as the highest court of the land, we opine that the Appellate Division
should invoke its mandate under article 104 of the Constitution of Bangladesh for doing
complete justice for the nation itself. In the case of A.F.M. Naziruddin vs. Mrs. Hameeda
Banu reported in 1992 12 BLD (AD) 261 Appellate Division observed that-

"Considering the vagaries of legal proceedings and the technicalities involved in
adjudication, Art 104 of the Constitution has invested, as a measure of
abundant caution, the last Court of the country with wide power, so it may
forestall a failure of justice and do complete justice in an appropriate case. It is
an extraordinary procedure for doing justice for completion of or putting an end
to a cause or matter pending before this Court."

34. Accordingly, we find merit in the submissions of the learned Additional Attorney
General appearing on behalf of the petitioners and the submissions of the Counsel of
the respondents exposed having less than merit worthy.

35. However, this Division is not inclined to grant leave which will prolong the disposal
of the matter. In that view of the matter, we are inclined to pass the appropriate order.

36. The reason elaborated above, we find that the impugned judgment and order of the
High Court Division do call for interference.

In the result, both the Civil Petitions for Leave Appeal are disposed of. The impugned
judgment and order of the High Court Division is set aside without any order as to cost.
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